
10   |   VOL. XVIII, NO. 30 / August 03, 2015 © Power Finance & Risk 2015

Power Finance & Risk    www.powerfinancerisk.com

The clouds may be clearing over state renew-
able energy mandates as a result of a recent 
federal appellate court opinion.  On July 13, 
2015, the U.S. Court of Appeals for the Tenth 
Circuit issued its opinion in EELI v. Epel, 
affirming a federal district court ruling that 
Colorado’s renewable energy mandate does 
not violate the Commerce Clause of the U.S. 
Constitution.  The case has gained national 
attention, as it affirms certain legal principles 
on which state renewable energy mandates, 
or Renewable Portfolio Standards (RPS), are 
based, rejects underlying political arguments 
proffered by fossil-fuel-funded groups, and 
shows that states can continue to rely upon 
the RPS as they prepare to comply with the 
Environmental Protection Agency’s Clean 
Power Plan.

WHAT ARE THE LEGAL IMPLICA-
TIONS OF EELI V. EPEL?
In 2004, Colorado voters approved an RES 
that, as strengthened by the state legislature, 
currently requires investor-owned utilities 
to obtain 30% of their retail electricity sales 
from renewable sources by 2020. The Colo-
rado RES allows utilities to meet the renewable 
energy requirements by generating or purchas-
ing renewable energy, or buying renewable 
energy credits (RECs). Renewable Energy and 
REC purchases are subject to approval from 
the Colorado Public Utilities Commission. 
The Colorado RES includes a carve-out for dis-
tributed generation, and credit multipliers for 
certain categories of electric generation. The 

Colorado RES original-
ly included a 25% REC 
multiplier for certain 
in-state projects, but 
the state legislature 
subsequently removed 
the in-state preference.

In 2011, the Energy 
and Environment 
Legal Institute (EELI), 
formerly the American 
Tradition Institute, 

filed a suit in the Colorado federal district court 
challenging the constitutionality of the RES.  
The complaint alleged that the entire mandate, 
special carve-outs and in-state preferences vio-
lated the Commerce Clause, arguing that it effec-
tively discriminated against out-of-state fossil 
fuel resources. In May 2014, the district court 
dismissed all of the counts relating to distributed 
generation and other carve-outs, holding that 
the plaintiffs failed to show that they would be 
injured by these provisions. One week later the 
court issued a second opinion granting a motion 
for summary judgment against the plaintiffs 
regarding the core renewable energy mandate.

The federal district court held that the renew-
able mandate was neither per se unconstitu-
tional nor unduly burdensome.  The court held 
that the RES only regulates in-state energy 
retailers and companies that do business with 
them and does not impose particular condi-
tions, such as minimum standards or price 
controls, on the importation of electricity. The 
fact that the RES incentive structure might 
negatively impact some out-of-state genera-
tors does not invalidate the RES, because it 
affects in-state generators to the same extent. 
The court also held, contrary to the plaintiffs’ 
claims, that the lack of uniformity between 
various state definitions of what constitutes 
renewable energy does not invalidate the RES.  
In addition, the Colorado RES does not impose 
Colorado policy decisions on other states, 
because only Colorado utilities are required to 
comply with the RES.

Finally, the court held that there was insuffi-
cient evidence that the RES imposed an undue 
burden on interstate commerce.  First, the 

plaintiffs failed to show that the RES burdened 
interstate commerce more than it burdened 
intrastate commerce.  

Second, the plaintiffs provided no evidence 
regarding the benefits of the RES, so they did 
not show how any burden was clearly excessive 
to the local interests served.  

Lastly, the plaintiffs did not propose any 
alternatives to the RES that would promote the 
same local interests, like environmental ben-
efits and energy independence, with a lesser 
impact on interstate commerce.

On appeal, the Tenth Circuit Court unequivo-
cally rejected EELI’s arguments. The court, 
relying on analysis from Th e U.S. Supreme
Court Commerce Clause cases, wrote that the 
Colorado RES “doesn’t share any of the three 
essential characteristics that mark those cases:  
it isn’t a price control statute, it doesn’t link 
prices paid in Colorado with those paid out of 
state, and it does not discriminate against out-
of-staters.”  The court added that “EELI doesn’t 
even seriously attempt to suggest otherwise.”

The legal implications of this opinion are 
clear, i.e. states can determine the portfolio 
of resources which may be used to generate 
electricity which is sold in their state.  For the 
29 states that have adopted RPSs as mandatory 
targets, those core renewable energy mandates 
do not interfere with interstate commerce to 
the extent they do not establish price controls, 
link in-state pricing to out-of-state pricing, 
and do not discriminate against out-of-state 
resources. EELI v. Epel is the most comprehen-
sive affirmation of an RPS from a federal court 
to date as it focused on the core renewable 
mandate, rather than just design elements like 
in-state preferences.

Now, legal focus is likely to shift to the consti-
tutionality of RPS design details such as in-state 
preferences or deliverability requirements, 
rather than whether the RPS are permissible 
overall. For example, a lawsuit filed this spring 
against the State of Connecticut challenges that 
State’s rules regarding the whether utilities can 
use RECs from non-New England states.

Check back next week for the second 
instalment of this commentary.
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